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The Legal Aid Commission of New South Wales (Legal Aid NSW) is 
established under the Legal Aid Commission Act 1979 (NSW) and is an 
independent statutory body. It provides legal services to socially and 
economically disadvantaged people. Legal services include representation in 
federal and state courts and tribunals. It also works in partnership with private 
lawyers in representing legally aided people.   
 
Legal Aid NSW’s lawyers provide advice, minor assistance and representation 
to people who are adversely affected by the decisions of Centrelink.  Legal 
Aid NSW represents many people before the Administrative Appeals Tribunal 
(AAT), and the comments provided in this submission draw substantially on 
the practical experience of the Legal Aid NSW’s lawyers in advocating on 
behalf of clients with DSP cases in the AAT. 
 
This submission will focus on the use of Job Capacity Assessments (JCAs) to 
determine new claims for the Disability Support Pension (DSP) and for 
reviewing a current DSP recipient’s entitlement to a pension. 
 
It is Legal Aid NSW’s experience that there are significant problems with the 
use of JC Assessors for assessment of entitlement to a DSP.  Based on the 
experience of the Legal Aid NSW’s lawyers in AAT proceedings, it is 
submitted that JC Assessors are not appropriate people to assess eligibility 
for a DSP. 
 
In summary, the difficulties with the current process are as follows: 
 



1. The JC Assessor and their qualifications are often not properly 
identified. 

 
2. Lack of appropriate qualifications by the JC Assessor. 

 
3. Lack of consultation with appropriate medical officers. 

 
4. Under-assessment or failure to assess non-physical impairments, 

especially intellectual disabilities and psychiatric illnesses. 
 

5. Incorrect application of the law. 
 

6. Insufficient information provided to assess how the JC Assessor 
reached his/her conclusions. 

 
7. Arbitrariness in assessment of the number of hours a person can work. 

 
8. Inadequacy of treating doctors’ reports. 

 
9. Disregard for existing medical evidence, especially from treating 

doctors and specialists. 
 

10. Inefficiencies in the use of JCAs in AAT proceedings. 
 

11. Lack of follow up in JC Assessor recommendations. 
 
The legislation 
 
Subject to residence and age limitations, which are not relevant to this 
discussion, qualification for DSP is governed by section 94 Social Security Act 
1991.  The full text of the provision is attached (Annexure “A”), but the general 
requirements for DSP qualification are that a person: 
  

1. Has a physical, intellectual or psychiatric impairment; and 
 

2. The impairment is of 20 points or more, as assessed under the 
Impairment Tables found in Schedule 1B of the Act; and  

 
3. Either 

 
a. the person has a “continuing inability to work”, as defined in 

subsections 94(2) and (5); or 
 

b. the person is participating in the supported wage system 
administered by the Health Department. 

  
It is submitted that difficulties arise with JCAs in every aspect of the 
assessment process.  Many of these difficulties have been commented upon 
by the AAT, and you are referred to the recent AAT decision of member Dr Ion 
Alexander in Younakhir and Secretary, Department of Employment and 
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Workplace Relations [2007] AATA 1983 (23 November 2007 – copy attached 
at Annexure B).  Reference will be made to this decision in the course of this 
submission, as the issues raised by the member in that case accurately reflect 
many of the concerns Legal Aid NSW has about JCAs.  The AAT decision of 
Secretary, Department of Employment and Workplace Relations and Russell; 
[2007] AATA 1694 (17 August 2007) is also attached as a case that further 
highlights the deficiencies referred to in the course of this submission 
(Annexure D). 
 
While acknowledging that not all JCAs exhibit all the problems that will be 
addressed below, it is the experience of Legal Aid NSW that many JCAs that 
are encountered in the course of the work Legal Aid NSW undertakes exhibit 
a number of these problems.   
 
1. Identification of the JCAs name and qualifications 
 
It is common for a JCA not to include the full name of the assessor, often 
identifying the assessor only by the first name.   
 
In many reports the JC Assessor does not identify their 
training/qualifications/expertise, which makes it difficult to gauge their 
qualification to assess the impairments from which the client suffers (see also 
para 29, Younakhir’s case). 
 
JC Assessors should identify themselves, and their qualifications, in full in any 
report that they write. 
 
2. Inappropriate qualifications to assess: 
 
2(a) Impairment ratings 
 
The first legislative criterion that must be met for DSP qualification is that the 
person must have an impairment rating of 20 points or more under the 
Impairment Tables, which are in Schedule 1B of the Act.   The Introduction to 
the Impairment Tables makes it clear that, at least in relation to the 
assessment of an impairment rating, the assessment which is done must be a 
“medical assessment” by a “medical officer” (e.g. see paragraphs 1, 2, 8). 
 
In most cases, the heath professional who undertakes the JCA is not 
medically qualified.   Most commonly, when JCAs identify their qualifications, 
they tend to be allied health professionals such as psychologists, social 
workers, registered nurses and physiotherapists.  
 
As a result, the JC Assessor is frequently asked to make findings outside their 
professional expertise.  For example, a social worker must ask a client to 
bend and twist to assess a loss of range of movement and level of incapacity 
in relation to a back injury, a psychologist must assess the impact of a rotator 
cuff impairment and heart disease, or physiotherapists must assess the 
impact of depression or schizophrenia. 
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If the decision is reviewed, the ability of the JC Assessor’s to make the 
assessment is inevitably called into question because the assessment is 
made by a person providing opinions outside their area of expertise. 
 
2(b) Is a condition “permanent”? 
 
In order for a condition to be given an impairment rating, it must be 
“permanent” as defined in paragraphs 4-6 of the Introduction to the 
Impairment Tables (commonly referred to as a condition that is “diagnosed, 
treated and stabilised”).   
 
This is a complex process that requires a medical officer to decide, amongst 
other things, if there is any further reasonable treatment available for a 
person’s impairment and whether such treatment would lead to a significant 
functional improvement in the next two years.   
 
JC Assessors are therefore also required to make medical assessments about 
such issues in circumstances where they clearly have no expertise to do so.   
 
It could be argued that the JCA is in fact not a proper assessment of the 
person’s impairment, something which is echoed by the Tribunal in 
Younakhir’s case, where the Tribunal stated that: 
 

86. It follows that the Act requires an impairment rating to be assigned only after 
a medical assessment and that this assessment should be done by a medical officer 
who arguably, is not the treating doctor.  
 
87. In Mr Younakhir’s case the assessment that was done did not meet the 
requirements of the Act, and therefore, an appropriate impairment rating was not 
assigned. 

 
In the past the initial assessment or review of a client’s qualification for DSP 
was undertaken by a government or government related health body such as 
Health Services Australia, using medical officers to perform the task.   
 
Although many of these assessments were by no means ideal and were 
questioned in the course of the review process, there was at least in most 
cases a medical history and clinical examination upon which an assessment 
could be undertaken. 
 
It is submitted that the lack of appropriate qualifications by most JC Assessors 
is a fundamental flaw in the process, at least in relation to the assessment of 
impairment ratings for DSP qualification. 
 
It is submitted that it is more in keeping with the requirements of the legislation 
that assessments, at least in relation to impairment ratings and the availability 
of further reasonable treatment, are made by doctors or other appropriately 
trained people. 
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3. Identification of intellectual and psychiatric  impairments 
 
It is the experience of Legal Aid NSW that non-physical impairments, 
particularly intellectual and psychiatric impairments, are either poorly 
assessed or not identified at all by JC Assessors. 
 
Part of the difficulty with properly assessing such clients relates to the 
symptoms or effects associated with their impairment.  For example, clients 
with mental illnesses often have difficulty maintaining a long-term association 
with a particular treating doctor over a long period of time, often making the 
treating doctor’s report of limited value.  Such clients also have difficultly 
providing a logical and detailed clinical history.  The claim for DSP often 
includes minimal details or none of the client’s mental conditions.  . 
 
However, given the profile of such clients, who are amongst the most 
disadvantaged in the community, those assessing DSP claims should be alert 
in identifying this group of clients.  The fact these conditions are missed or 
inadequately assessed also reflects, in the view of Legal Aid NSW, either the 
JC Assessor’s lack of qualifications or a lack of experience in critically 
analysing their observations about a client, or a combination of these factors. 
 
For example, a JCA that had been conducted for a client that later 
approached Legal Aid NSW had notes from the assessor that the client had, 
amongst other things, the following characteristics: 
 

 Refugee from Iraq 
 Left school at a young age 
 Had never worked 
 Had been assessed as having depression 
 Refused to undergo any treatments offered to her 

 
Despite such characteristics and despite the appearance of the client (as she 
appeared to Legal Aid NSW lawyer) the JCA did not arrange any further 
assessments. 
 
An appropriate assessment arranged by Legal Aid NSW found that the 
woman had a serious intellectual impairment, probably since a young age, 
that rated 40 points under the Tables. 
 
It is considered that JC Assessors should demonstrate a greater awareness of 
such impairments by analysing the available evidence more critically, and 
arranging expert investigations, as encouraged by para 4 of the Introduction to 
the Tables (see below).  Clients will often not identify themselves as having an 
intellectual or psychiatric disability due to a variety of factors, such as lack of 
insight into their condition, lack of English or embarrassment. 
 
There should be better training to assist JC Assessors in the identification of 
psychiatric and intellectual disabilities. 
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4. Lack of consultation with appropriate medical officers   
 
Given the difficulties identified above regarding the lack of appropriate 
qualifications by JC Assessors, there appears to be a related reluctance from 
JC Assessors to seek an expert opinion when faced with medical problems 
that are clearly outside their area of expertise, even though the Introduction to 
the Tables specifically states that: 
 

Arrangements should be made for investigation of poorly defined conditions before 
considering assigning an impairment rating.  In particular where the nature or severity 
of a psychiatric (or intellectual) disorder is unclear appropriate investigation should be 
arranged. (para 4) 

 
JCAs should be undertaken by those with sufficient qualifications and 
experience to comment on the particular impairments suffered, or the JC 
Assessor should be more willing to obtain further information from an 
appropriately trained doctor or other expert. 
 
5. Incorrect application of the law 
 
In the experience of Legal Aid NSW, two matters arise frequently in JCAs that 
reflect either poor training of JC Assessors or a misapprehension of the 
legislative requirements for DSP qualification, or both. 
 
5(a) Assessing whether a condition is “permanent” 
 
JC Assessors often find that a condition is not permanent because it has not 
been “optimally treated”. The finding that follows from this is that an 
impairment rating is not assigned to the condition. 
 
There is no requirement in the law that a condition must be “optimally treated” 
to be permanent.  As described above (Heading 2(b)), paragraphs 4-6 of the 
Introduction to the Tables provide the framework for considering whether a 
condition is permanent.  This includes consideration of whether it is likely that 
there will be any significant functional improvement, with or without 
reasonable treatment, within the next two years, and whether any further 
reasonable medical treatment is likely to lead to significant functional 
improvement within the next two years. 
 
5(b) Appropriate law to apply on review of entitlement  
 
In cases where a person’s DSP qualification is being reviewed, JC Assessors 
often fail to understand that if the person was qualified for DSP before 11 May 
2005, their ongoing eligibility must be assessed on the “old” law, and so their 
“continuing inability to work” must be assessed in relation to whether they can 
work for 30 hours a week or more.   Instead, they are assessed against the 
current criteria in relation to whether they can work for 15 hours a week or 
more.    
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The JCA therefore proceed on an incorrect basis, and the failure to apply the 
law correctly inevitably leads to the making of wrong decisions.   
 
JC Assessors should be properly trained in the legal requirements of the 
payment they are assessing. 
 
6. Insufficient information provided to assess how the JC Assessor 
reached his/her conclusions. 
 
It is often difficult to assess the reasoning behind various assessments made 
by a JC Assessor.   This may be understandable when seen in the context of 
the lack of qualifications and other issues identified above, but it emphasises 
the submission that JC Assessors may not be the most appropriate people to 
undertake such assessments. 
 
For example, if a psychologist is assessing a back complaint, how does s/he 
test for loss of range of movement or interpret any x-rays or other test results 
that the client may have provided?  Despite their lack of expertise, the 
psychologist must provide an impairment rating for each condition and in the 
process must decide questions of reasonable treatment, possible functional 
improvement and so forth. 
 
The difficulty that such an exercise places on a person who is working outside 
their area of expertise leads in many cases to reports that do not provide 
sufficient information to enable an objective observer to deduce how certain 
conclusions were reached.  The AAT observed in Younakhir’s case that in 
relation to the JCA: 
 

36. The report did not provide sufficient information to allow the Tribunal to 
understand how the functional assessment was actually performed. 

 
7. Arbitrariness in assessment of “continuing inability to work” 
 
It has been said by JC Assessors in the course of evidence in Legal Aid cases 
that proceed to hearing in the AAT, that  the template for their reports often 
involve the use of drop-down menus designed and written by Centrelink.  The 
effect, as it is understood, is to restrict responses so that JC Assessors are 
not able to expand or qualify their comments.  This method of writing reports 
appears to be an attempt to artificially fit the content of the reports within the 
legislative requirements, but the practical effect is that the accuracy of reports 
is often compromised. 
 
For example, in a recent DSP case that was argued in the AAT, the JC 
Assessor wrote in his report that the client’s depression and anxiety which had 
persisted for three years and for which he had been seeing a psychiatrist 
weekly for three years, were temporary, and that the conditions were 
expected to resolve by 27 August 2007 (six months after the date of the JCA).     
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The artificial date by which the condition was expected to resolve was 
apparently given in response to a drop box option, which meant the finding 
could be seen as nonsensical in the context of the client’s medical history. 
 
In the same report, the JC Assessor stated that the client’s current capacity 
for work was 30+ hours per week, but then stated that this was because: 
 

As his conditions are his are classified as temporary his future work capacity is 30 hours 
plus. 

 
There was then another reference to: 
 

Temporary capacity for work:  15-22 hours per week-end date 02/08/2007 
 
It was unclear how a client could have a current capacity for work for 30 hours 
a week or more, but at the same time have a temporary capacity for only 15-
22 hours.   
 
In another Legal Aid NSW case, a JC Assessor found that a client who had 
bipolar disorder had a future capacity for work without intervention of 30+ 
hours per week, with the following rationale: 
 

Due to the temporary nature of his conditions client should be capable of working 30+ 
hours without intervention, however, without appropriate intervention client is unlikely 
to achieve these hours as client believes himself to be in a state of poor mental 
health.   

 
The use of drop boxes leads to conclusions that are arbitrary and internally 
inconsistent, and does nothing to lead an objective observer to conclude that 
the report is an accurate assessment of the person’s qualification for the DSP. 
 
In Younakhir’s case, the Tribunal made similar findings about the JCA in that 
case: 
 

63. The period of program support required to achieve the desired outcome, that 
is, an ability to do any work for at least 15 hours was not so clear.  
 
64. The JCA did not provide any explanation for conclusions, which in my view 
could be seen as somewhat arbitrary, and perhaps, influenced by the time frame 
stipulated by the Act.  

 
The assessment of impairments and the “continuing inability to work” should 
not be constrained by the use of drop boxes or other artificial means. 
 
8. Inadequacy of treating doctors’ reports 
 
While this issue may be strictly outside the scope of the review, Legal Aid 
NSW considers this issue to be important for the proper assessment of a 
client’s qualification for DSP, and it is related to the observations made 
regarding the adequacy of the JCAs. 
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The initial claim for DSP is usually accompanied by a treating doctor’s report 
(now called Medical Report – Disability Support Pension).  It is the experience 
of Legal Aid NSW that if a matter comes before the Tribunal, the treating 
doctor’s report is of limited value principally because it is often deficient in 
addressing the matters required to be addressed under the legislation. 
 
Part of the reason for the deficiency lies in the time that doctors have to filling 
out the form, which is often done in a superficial way.   
 
However, another reason for the limited value of these reports is the design of 
the form, in which the doctor is not asked to address important elements of 
their patient’s condition in relation to the DSP criteria. 
 
For example, the form does not request any clinical examination findings in 
relation to spinal or neck movements or indeed any clinical examination 
findings at all.  The form fails to direct the doctor’s attention to the Impairment 
Tables, and does not ask their opinion of an appropriate impairment rating.  
The form focuses on the impact of a condition on a person’s inability to 
function, but does not ask the doctor his/her opinion about the impact of the 
condition on their patient’s ability to work, study or attend re-training. 
 
In short, the detail asked (and supplied) does not appear sufficient to carry out 
an impairment assessment in terms of what is required by the Act. 
 
This works in Centrelink’s favour in the matters that are reviewed before the 
Tribunal because the only evidence of work capacity or impairment rating is 
usually that supplied by the JC Assessor for Centrelink. 
 
Given the issues regarding lack of appropriate qualifications raised above, it is 
submitted that reports by treating doctors that actually address the specific 
DSP criteria would be more helpful in the proper assessment of a person’s 
qualification for DSP.    
 
This may also be helpful to JC Assessors because availability of more 
relevant information from the treating doctor or specialist may lessen the 
expectation that JC Assessors will conduct medical examinations and provide 
medical opinions despite being unqualified to do so. 
 
The forms to be completed by a client’s treating doctor or specialist should be 
re-designed to seek clinical information that is relevant to the issues to be 
determined in a claim for DSP. 
 
9. Disregard for existing medical evidence 
 
Even when a client has provided specialist or other reports to support their 
claim, it is the experience of Legal Aid NSW that JC Assessors often 
disregard those reports.   
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In some matters, it is submitted; the JCA offers no explanation of the basis on 
which the JC Assessor has decided to ignore the opinion of an expert, such 
as an orthopaedic surgeon or psychiatrist. 
 
This approach may be related to the policy position, often put by Legal Aid 
NSW representatives in dealings with the Department’s advocates, that JC 
Assessors are considered to be the only people who are properly qualified to 
provide an opinion regarding a person’s impairment rating and an assessment 
of their “continuing inability to work” (as defined).  In Younakhir’s case, the 
Tribunal noted the following submission made by the departmental advocate: 
 

27.  In the course of the hearing, the representative of the Secretary of the 
Department of Employment and Workplace Relations (hereafter referred to in these 
reasons as “Respondent”) indicated that the approach taken by the Secretary of the 
Department of Employment and Workplace Relations that there is “no actual 
requirement for medical practitioners to undertake medical assessments” and that 
therefore Centrelink’s position is that this task is to be done by Job Capacity 
Assessors (JCA) specifically employed for this purpose. 

 
In the view of Legal Aid NSW this approach is misguided.  It cannot be 
correct, or in the interests of the good administration of the Act with which 
Centrelink is charged, to disregard relevant evidence on the basis of what 
Legal Aid NSW considers to be a flawed view that only a JC Assessor is 
properly qualified to assess the issues that are relevant to the question of 
DSP qualification. 
 
10. Inefficiencies in the use of JCAs in AAT proceedings. 
 
The approach by the Department described above flows over to the way 
cases are conducted in the AAT.  The administrative arrangements appear to 
Legal Aid NSW to lead to unnecessary appeals,, unnecessary delay and 
expense in settling cases. 
 
In the experience of Legal Aid NSW, the Department’s position is to seek AAT 
review of many Social Security Appeals Tribunal (SSAT) decisions which find 
in favour of a client, where the Tribunal prefers the evidence of the client’s 
own doctors and its own observations (the SSAT usually has a medical 
member siting on DSP cases) over the evidence of the JC Assessor.   
 
Once a matter is before the AAT, if the client obtains an expert report that 
specifically addresses the relevant DSP criteria, in the view of Legal Aid NSW 
the Department’s position has consistently been to refer the person for a 
further JCA, on the basis that the expert (including in some cases an 
occupational physician) does not have the capacity to provide accurate 
opinions regarding impairment ratings and “continuing inability to work” (see 
comments above). 
 
Based on this rationale if a qualified expert’s views are sought by Centrelink 
(e.g. an orthopaedic surgeon, psychiatrist etc), the expert’s views are not 
sought in relation to an impairment rating, nor is their view sought about the 
customer’s ability to work or study in light of their condition.  Attached and 
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marked with the letter “C” is a letter from a Centrelink advocate (identifying 
details omitted) in which an orthopaedic specialist’s opinion is sought.  It is 
noted that the request specifically states that: 
 

 We do not require the specialist to assign impairment ratings (para 3) 
 

 The doctor is not required to assign an impairment rating nor give an opinion as to the 
person’s “continuing inability to work” (para 5.4) 

 
In the view of Legal Aid NSW, this approach leads to unnecessary delay and 
cost because the expert’s views must then be referred back to a JC Assessor 
to give an opinion on these relevant questions.  As noted above, in the view of 
Legal Aid NSW, in most cases the JC Assessor is less qualified than the 
specialist to make the assessment required under the Act. 
 
CASE STUDIES 
 

Case study A.  A Legal Aid NSW client was referred to an orthopaedic specialist by 
Centrelink for an assessment of his back problem.  The report of the specialist 
qualified by Centrelink was in agreement with an expert report obtained by the client, 
finding that the condition would not improve with treatment, and that there was a 
“severe permanent loss of function”.  Centrelink’s expert opined that the client was 
“unemployable in the open marketplace”.   
 
Despite the high degree of agreement between the experts, Centrelink insisted that 
the matter had to be referred to a JCA. The matter was eventually settled in the 
client’s favour, but the insistence on obtaining a further JCA resulted in unnecessary 
further delay and expense.  
 
Case study B.  Legal Aid NSW represented Mr X in the AAT.  He had been granted 
DSP in 1997.  A JC Assessor examined him in November 2005 and found he 
suffered from degenerative disc disease, bilateral knee pain and bilateral shoulder 
pain with a total impairment rating of nil points.  The pension was cancelled. 
 
The SSAT found that he suffered from longstanding chronic pain and anxiety and 
depression and gave an impairment rating of 25 points and found that he qualified for 
the pension.  The Secretary DEWR appealed to the AAT. 
 
Psychiatric reports obtained by the Secretary and the pensioner and a report from an 
occupational physician supported a finding that he was significantly disabled and that 
he qualified for DSP. 
 
A further JCA was arranged and found that his psychological condition had not been 
diagnosed nor “optimally treated”  (not the correct test) even though “(h)is 
presentation had a suggestion of bizarreness, with paranoid thoughts and 
obsessional preoccupation similar to the enduring pattern of deviating inner thoughts 
and obsessional preoccupation seen in individuals with Paranoid Personality 
Disorder.  It is highly likely that this pattern has led to impairment in social areas of 
functioning and is pervasive across a broad range of personal and social situation, 
consistent with the client’s reported social isolation, distrust of others and personal 
processing of non-personal events.” 
 
In its statement of facts and contentions, the Secretary submitted to the AAT that  
 

“WCAs and JCAs must abide by legislation while independent health 
professionals need not and may make subjective and variable 
determinations.” 
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At the hearing in the AAT, while the JC Assessor was giving evidence, the Secretary 
decided to withdraw its appeal and conceded that our client qualified for DSP. 

 
It is submitted that this approach is flawed.   The argument that the opinion of 
a properly qualified expert should be given no weight in circumstances where 
the Act requires a medical assessment and JC Assessors lack the 
qualifications to provide one is objectively unsustainable.  It is the submission 
of Legal Aid NSW that the practice of ignoring the opinion of a properly 
qualified expert, or insisting on a further JCA, results in a waste of resources 
as well as considerable distress for the affected client. 
 
11. Relationship between JCAs and Centrelink action 
 
In many cases where the JCA finds a person is not qualified for the DSP, the 
assessor will make recommendations about the types of intervention that a 
client requires to assist them to overcome their “temporary” incapacity for 
work.  These types of interventions include things like: 
 

 specialist disability employment interventions 
 skills training 
 capacity building 
 pain management program 
 vocational rehabilitation 

 
However, by the time a matter reaches the AAT (usually 6-12 months after the 
date of claim or cancellation) it is rare that any of the interventions 
recommended by the JCA have been offered to the client (see also para 66, 
Younakhir’s case). 
 
In these circumstances, it is submitted it is difficult to see the value of a JCA if 
the recommendations are to be routinely ignored in any stated aim of getting 
people with disabilities back to work. 
 
Conclusion 
 
As stated at the outset of this submission, the comments provided are based 
on the extensive practical experience of Legal Aid NSW lawyers with the use 
of JCAs in the context of DSP matters. 
 
Legal Aid NSW submits that, in light of the difficulties that have been identified 
with JCAs, the following proposals should be considered: 
 

i. Assessments of DSP qualification, at least in relation to the 
assessment of impairment ratings, should be conducted by medical or 
other properly qualified professionals rather than by JC Assessors.  
This would ensure consistency with the words of the legislation, which 
refer to medical assessments by medical officers (see the Introduction 
to the Impairment tables). 

 
ii. However, if JC Assessor roles are maintained, their role should be 

limited to assessing whether the client meets the “continuing inability to 
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work” criterion, basing this opinion on the medical evidence provided by 
medical experts.  This is likely to ensure that JC Assessors are not 
making assessments which are outside their area of expertise. 

 
iii. If the previous proposals are maintained then it is submitted that: 

 
a. JC Assessors should be better trained in all aspects of 

assessment of clients, including identification and assessment of 
intellectual and psychiatric conditions and proper application of 
the law related to DSP. 

 
b. JC Assessors should seek medical opinions in areas that are 

outside their expertise. 
 

c. JC Assessors should be trained in report writing. This would 
assist them in taking into account all evidence before them, and 
to write clear and concise conclusions.  In particular, if the 
opinion of a treating doctor or specialist is disregarded, a 
justification for such a position should be provided. 

 
d. Improvements could be made to the administrative system 

database which leads Assessors through the Report writing 
process in meeting the DSP criteria.  

 
iv. The treating doctor’s report that is submitted with a DSP claim or on 

review should be re-designed to seek evidence from the doctor about 
matters that are directly relevant to the qualification criteria, including 
impairment ratings and other clinical information that is specifically 
referred to in the Impairment tables. 

 
v. There should be greater flexibility to make decisions about DSP 

qualification based on expert opinion rather than by a JC Assessor. 
 
vi. In respect of matters before the AAT and the Department’s decisions to 

seek review of SSAT decisions that are favourable to the client, there 
should be more active follow up of recommendations for intervention 
made by JC Assessors in their reports. 

 
Your attention is drawn to the comments of the Tribunal in Younakhir’s 
case, where the Tribunal summarises, the difficulty with the current 
system of assessment by JCAs (emphasis added): 

 
1. Once it has been established that a person has a physical disability, the Act 

requires a medical assessment of the loss of functional capacity and then the 
assignment of an impairment rating under the Impairment Tables in Schedule 
1B of the Act. The next step is the assessment of the effect of the impairment 
on a person’s ability to work. Logic would suggest that the assessment of the 
effect of the impairment, on a person’s ability to work, would depend on the 
nature and severity of the impairment. If the assessment of the impairment 
has been inadequate and is unreliable it follows that the assessment of 
the effect on the person’s ability to work is also likely to be unreliable.  
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In finalising this submission Legal Aid NSW welcomes the opportunity to 
comment on the review of job capacity assessments and thanks the Minister’s 
Office for the extension of time to respond. If you require further information 
about this submission, please contact Bill Gerogiannis via email at 
bill.gerogiannis@legalaid.nsw.gov.au or by telephone on (02) 92195903. 
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